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in a fiduciary capacity deposits his own money and that belonging to 
the cestui in one account, and then draws against the combined fund, 
he will be considered as not intending any wrong, and it will be pre- 
sumed that he draws out his own money first. In re HaUett's Estate 
(1879) 13 Ch. D. 696. But the cestui cannot obtain preference when 
the fund has been entirely expended by the fiduciary, Slater v. The 
Oriental Mills (1893) 18 R. I. 352, 27 Atl. 443, and if, at any time, the 
combined fund has contained less than the amount of the trust fund, 
he can obtain only the balance left at that time, Board of Com'rs v. 
Strawn (C. C. A. 1907) 157 Fed. 49, for there is no presumption that 
the fiduciary, having once withdrawn the trust money, intends to 
replace it. It would seem, however, that the exception should apply 
as well in the case of a trust imposed by operation of law as in the case 
of an express fiduciary relationship, Importers and Traders' National 
Bank of New York v. Peters (1890) 123 N. Y. 272, 25 N. E. 319; 
In re Stewart (D. C. 1907) 178 Fed. 463; contra, First State Bank v. 
Oelke (1910) 149 Iowa 662, 129 N. W. 70, and even though the defend- 
ant had only constructive notice of the trust, Weiss v. Haight & Freese 
Co. (C. C. 1907) 152 Fed. 479, for one who wrongfully mingles trust 
funds should be allowed to take out only what he can prove to be his. 
2 Perry, Trusts (6th ed.) § 828; Harrison v. Smith (1884) 83 Mo. 210. 

Waters and Water Courses — Frozen Public Waters as Highways — 
Riparian Rights. — Defendant company, a riparian owner, discharged 
heated water into the frozen river so that the ice melted. PlaintifPs 
son skated into the open water and was drowned. Held, it was at 
least a question for the jury whether the defendant, in the exercise 
of reasonable prudence, should have provided a guard, and further, to 
determine whether deceased was guilty of contributory negligence. 
Parsons v. E. I. DuPont DeNemours Powder Co. (Mich. 1917) 164 
N. W. 413. 

The public has the right to use the ice of public waters as a high- 
way for travel or recreation, French v. Camp (1841) 18 Me. 433; see, 
People's Ice Co.y. Davenport (1889) 149 Mass. 322, 21 N. E. 385; 
Gould, Waters (3rd ed.) § 111, and people cutting ice on such waters 
are bound within reason to protect travelers from the holes thus made. 
Woodman v. Pitman (1887) 79 Me. 456, 10 Atl. 321; Pennock v. Mitchell 
(1908) 17 Ont.'L. R. 286. A riparian owner is in no better position in 
this respect. As an owner he has the right to use the stream reasonably 
so as not to interfere with public or private uses. See, Beidler v. 
Sanitary Dist. of Chicago (1904) 211 HI. 628, 71 N. E. 1118. When 
the stream is -in a fluid state he is under a duty not to impair its 
navigability. Gerrish v. Brown (1863) 51 Me. 256. There is no reason 
why his liability should change when the river freezes. Discharging 
heated water into it so as to melt the ice is an unreasonable user as 
against the right to cut ice. Sandusky etc: Co. v. Dixon etc. Co. 
(C. C. A. 1915) 221 Fed. 200; see, Walker Ice Co. v. American etc. Co. 
(1904) 185 Mass. 463, 70 N. E. 937. It certainly is a precarious user 
as against the public right of travel and ought to subject the owner 
to the same reasonable obligation as is imposed on any person who 
cuts ice, i. e., to guard the opening; especially since cutting ice is a 
public right while using the water is merely a private one. The 
holding in the principal case is well within the principles established 
by the above cases and it may be further supported by the analogous 
decisions holding that an abutting owner on a public road is under 



RECENT DECISIONS. 183 

a duty not to weaken its surface. Milium v. Fowler (1882) 27 Hun 
568; Haverstraw v. Eckerson (1908) 192 N. Y. 54, 84 N. E. 578; 
Benfieldside etc. Board v. Consett etc. Co. (1887) 3 Ex. D. 54. Of 
course the holding as to contributory negligence was proper since 
the duty to guard is not absolute. Sickles v. N. J. Ice Co. (1897) 153 
N. Y. 83, 46 N. E. 1042. 

Wills — Condition Creating Forfeiture — Waiver by Party Entitled. 
— Testator put in a will after a gift of property, a condition that if 
any legatee contest the will, his share should go over to the other 
legatees. All the legatees waived a breach of this condition and all 
contested. Held, the waiver was ineffective and there was an intestacy 
of all the property bequeathed. South Norwalk Trust Co. v. St. John 
(Conn. 1917) 101 Atl. 961. 

A condition not to contest a will has been held to be subsequent, 
Bradford v. Bradford (1869) 19 Oh. St. 546, or to create a gift on con- 
ditional limitation if there is a bequest over on breach of the condition. 
Chew's Appeal (1863) 45 Pa. 228; cf. Fox v. Phelps (N. Y. 1838) 
20 Wend. 437. Although the courts do not favor the defeasance of 
vested estates, still, where the intention of the testator is clear, and 
there has been a real breach, such intention will govern. 2 Jarman, 
Wills (6th ed.) 1476. In the case of a pure condition subsequent, a 
breach thereof, will not create a forfeiture until re-entry by the heirs 
of the testator. 2 Reeves, Real Property, 1015. Therefore, the heirs 
of the testator, entitled after breach and re-entry, may waive the per- 
formance of the condition and clear the estate. Andrews v. Senter 
(1851) 32 Me. 394. It would follow, in a gift on conditional limita- 
tion, that any other person entitled to the estate after breach could 
waive performance. Bowden v. Walker (1874) 63 Tenn. 600; cf. 
Drennen v. Heard (D. C. 1912) 198 Fed. 414; see Fearne, Contingent 
Remainders (1st Am. ed.) 423. Moreover, it has been held that the 
party entitled to the benefit of the performance, as in a condition to 
support, may by words or conduct waive such condition and thereby 
avoid a forfeiture. Rush v. Bush (1872) 40 Ind. 83; Alexander v. 
Alexander (1900) 156 Mo. 413, 57 S. W. 110. But in those cases where 
there is an agreement between legatees to set aside a will, it will not 
be enforced unless it clearly appears that the testator's intention is not 
defeated thereby. Walker v. Hollister (1917) 20 Oh. N. P. (n. s.) 
227. It would seem also that if the will had contained a clause 
expressly forbidding a waiver of the condition not to contest there 
would be a valid public policy in construing such clause as a restraint 
on the alienation of the gift over to the party first entitled. For if 
there had been such a restraint as a condition to the gift over, the 
court could have enforced it since it was a restraint on alienation to a 
particular person. Gray, Restraints on Alienation (2nd ed.) 32. Con- 
sequently, if such a condition can and ought to be implied, the decision 
in the principal case should follow. 

Wills — Condition Not to Contest. — A testator bequeathed certain 
legacies and stipulated that in case of the will being contested the 
share of the contesting legatee should be given to the other legatees. 
All the legatees joined in the contest. Held, in the absence of prob- 
able cause for the contest, the condition would be enforced. South 
Norwalk Trust Co. v. St. John (Conn. 1917) 101 Atl. 961. 

The distinction between bequests and devises, as to the effect of 



